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Name & Address of the Appellant & Respondent
M/s. Neel Metal Products Limited
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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street. New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India. 7"‘:_;\
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(c) In case of goods exported outside India export to Nepal or Bhutan,
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

W e, Ay Sares geh v sy arflely iRy & ufl anfler—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii)- amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority. -
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ORDER-IN-APPEAL

M/s. Neel Metal Products Limited, Survay Me62P 52 P8, P/,
Vithlapur,Manddi, Ahmedabad (henceforth, “appellant”} has fled the
presenf appeal against the Order-in- -Original  No.09/AC/D/NKS/18-19
dated 26 09.2018(henceforth, “impugned orcler”) passed by the Assistant

Commissioner, B E Division-lll, Ahmedabad-North(henceforth,

“adjudicating authority").

2, The facts of the case, in brief the appellant, a manufacturer of
motor vehicle parts falling under chapter sub head no.87149100 of
Central Excise Tariff Act 1985 was issued a show cause notice dated
28.05.2018 proposing penally under the provisions of Rule 15(1) and/or
15(2) of Cenvat credit Rules, 2004 read with Section 11AC(1)(a) and/or
11AC(1)(c) of Ceniral Excise Act 1944 on account of wrong availment of
Cenvat credit which were repaid by them during audit which was

decided under the impugned order imposing penalty on the appellant.

3. Being aggrieved with the impugned order the appellant preferred
this appeal contesting inter alig, that submissions made were not
considered while passing the order and hence principle of natural justice
not followed:; that since liability was discharged before issue of show
cause notice, it is settled legal position that allegation of wiilful
misstatement or suppression of facts is not maintainable and penalty not
imposable, they cited case laws i.e.Nova Petrochemicals Ltd v/s CCE
Ahmedabad-Il 205(330) ELT 648(Tri.Ahd), CCE Banglore v/s Flexfronics
Technologies(India) P Ltd 205(323) ELT 275(Kar) and Gary Pharmaceuticals
(P) Ltd v/s CCE Ludhiana 2013(297) ELT 391(Tri.Del) ; that they also relied on
decision in case of UOI v/s Kamlaxmi Finance Corporation Ltd 1991(55) ELT
433(SC) on the issue of doctrine of judicial discipline.They also filed
additionaal submission on 99.01.2018 maininly stating that their reply to
show cause notice have not been considered and commented upon by
the adjudicating, impunged order is violative of the principle of judicipline;
that they had not utilisedthe credit of Rs. 10,12,627/- which they took
wrongly and they aré not liable to pay interest, they maintained sufficient

balance: that allegation of willful misstatement or/_uprSSIOn of facts

were not maintainable.
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4, In the personal hearing held on 17.01.2019, Shri Sudershan Kumar
Jhamb, Sr. Manager Finance & Account and Shiv Bhagwan Jangir

oppedred and reiterated the grounds of appedl.

4. | have carefully gone through the appeal wherein penalty under
the provisions of Section 11AC(1)(c) of Central Excise Act, 1944 read with
Rule 15(2) of Cenvat credit Rules, 2004 on account of for wrong availment
of Cenvat credit have been imposed on the appellant. The appellant
have requested for condonation of delay which hapenned due to
concern staff on leave, to which | accept. It is mainly contested by the
appellant that submissions made by them were not considered by the
adjudicating authority while passing the order and hence principle - of
natural justice not followed. | find that impugned order mainly speaks on

justifying the penalty without taking on its merit the submissions made by

the appellant.

5 | consider that the adjudication proceedings shall be conducted by
observing principles of natural justice. Order passed in violation of the
principles of natural justice is liable to be set aside by Appellate Authority.
Natural justice is the essence of fair adjudication, deeply rooted in
tradition and conscience, to be ranked as fundamental. The purpose of
following the principles of natural justice is the prevention of miscarriage
of justice. The first and foremost principle is what is commonly known as
audi offerdm partem rule. It says that no one should be condemned
unheard. The Show Cause Notice is the first limb of this principle. In the
absence of a notice of the kind and such reasonable opportunity, the
order passed becomes wholly vitiated. Thus, it is but essential that a party
should be put on notice of the case before any adverse order is passed
against him. This is one of the most important principles of natural justice.
The Hon'ble Supreme Court has further elaborated the legal position in
the case of Siemens Engineering and Manufacturing Co. of India Lid. v.

Union of India and Anr. [AIR 1976 SC 1785], as under: -
" If courts of law are to be replaced by administrative authorities
and tribunals, as indeed, in some kinds of cases, with the proliferation

of Administrative Law, they may have to be so replaced, it is essential
that administrative authorities and tribunals should accord fair and

proper'hearing to the persons sought to be affected by their orders

and give sufficiently clear and explicit reasons in suppor gﬁ?@e@gﬁs
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made by them. Then alone administrative authorities”

exercising quasi-judicial function will be able to justify &
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and carry credibility with the people by ihspiring confidence in the
adjudicatory process. The rule requiring reasons to be given in
support of an order is, like the principle of audi alteram partem, a
basic principle of natural justice which must inform every quasi-
judicial process and this rule must be observed in its proper spirit and

mere pretence of compliance with it would not satisfy the requirement

of law.”

é. The adjudicating authority should, therefore, bear in mind that no
material should be relied in the adjudication order to support a finding
against the interests of the party unless the party has been given an
opportunity to rebut that material. Therefore, | hold that the order has
been passed in violation of principle of natural justice in so far as
submissions made by the appellant are not considered/discussed.
Therefore, without going into merit, | remand the case back to the
adjudicating authority for passing a fresh order giving his finding on

submissions ensuring principle of natural justice.
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The appeal filed by the appellant stands disposed of in above

terms. .
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Ahmedabad

By R.P.AD.

To,

M/s. Neel Metal Products Limited,

Survay No.62,P 5/2 P6, P7, \/thopur,MondoI,Ahmedeod-?.»BQ130.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2 The Commissioner of Central Tax, Ahmedabad-North.

3 The Additional Commissioner, Central Tax (System),Ahmedabad-North.
4 The Asstt. Commissioner, Central Tax, Division-ll, Ahmedabad-North.

5. Guard File

6. P.A.




